HEADQUARTERS EIGHTH- AMY 
United States Army 
Office of the Staff Judge Advocate 


V « 


Yokohama, Japan 
29 October 1947 

UNITED STATES OF aMSRICA VS HH/EMARO KiMv-JIKA 

Review of the Staff Judge Advocate 

1. The attached fecorcl of trial of Hidemaro Nakajima at Yokohatna, Japan 
from 24 December 1946 to 27 January 1947, b:. a Military Commission appointed 
by paragraph 4, opecial Orders No. 315, Headquarters Eighth Army, Urdted States 
Army, dated 17 December 1946, having been referred to the Staff Judge Advocate, 
this review thereof is submitted to the Commanding General. 

Personal Data Concerning Accused 

NAME: Hidemaro Nakcjima 
AC-E: Forty-seven (47) 

RESIDENCE: Not shown 
RIT4I ST-.TUS: Married 
H~ T ’TI TT ES: Wife ana three children. 

EDUCATION: Graduated frora the Rikkyo 
University in Tokyo. 

VOCATION: English teacher 
Mil ITARY CAREER: First Lieutenant in 
Lucerial Japanese Army. 

CI? tn TCY RECON ENDED BY G" T'ISSION: No 


2. Synopsis of Charges, Pleas, Findings, Legal Sufficiency and Sentence. f . 

Legally 

Charges And Specifications : Pleas Findings Sustained 

Charge I: Between 15 January 1942 and NG NG 

13 May 1945, accused, then a First lieu¬ 
tenant in the Armed Forces of Japan, a 
riation then at war with the United States 
of America and its Allies, did violate the 
Laws and Customs of .Jar. 

Sp 1: During the period from 15 January NQ 
1942 to 13 May 1945, accused did willfully 
and unlawfully cause the confinement with¬ 
out adequate supplies of food and water 
for periods of three or four days of numer¬ 
ous .American and Allied ?7’s. 

Sp 2: During the period between 15 Jan- NG 
uary 1942 and 13 May 1945, accused dia 
willfully and unlawfully misappropriate 
and convert to his own use, food and med¬ 
ical supplies provided by the Red Cross 
for the use and benefit of American and 
Allied PR’s. 

Sp 31 Gn several occasions in October NG NG 

1944, accused did willfully and unlaw¬ 
fully cause the cruel and inhuman beat¬ 
ings by unidentified Japanese guards cf 
Flight Lieutenant Donald J'olden, a Bri¬ 
tish PV, thereby contributing to the 
death of the said P7, on or about 24 
November 1944» 
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D.-.TE CF CONFINEMENT: 30 November 1945 
DATE OF ARM-IGNMENT: 24 December 1946 
PLACE OF TRIAL: Yokohama, Japan 
PERIOD CF TRIAL: 24 December 1946 to 
27 January 1947 

(DATE CF SENTENCE: 27 January 1947 
SENTENCE: CHL for two (2) years. 


Sp 4; On numerous occasions between 15 
January 1942 and 13 -icy 1945, accused 
did willfully and unlawfully abuse and 
mistreat numerous American and.Allied 


n;.-t 


s, by forcing them to stand at atten- 


NG 


tion for long periods of time at the morn¬ 
ing roll call as grouo punishment for the 
infraction of one of their number, and by- 
instigating ana encouraging persons under 
his command and control to slap and beat 
them at the daily morning roll call. 

Additional Sp: On an Occasion in July NG 
or August 1942, accused did willfully 
and unlawfully abuse and mistreat Robert 
L. Valois, an American P’7, by beating him 
frith his fists until he became unconscious. 


NG 


NG 


Charge II: Between 1 June 1945 and 1 
September 1945, accused, then a First 
lieutenant in the Armed Forces of Japan 
and Commander of the Hiroshima P’7 Camp, 
did violate the Laws and Customs of War . 


NG Guilty, Yes 

except the ’words "also known 
as Sake Pete". 


So 1: During the period between 1 June NG 
1945 one' 1 September 1945, accused did 
unlawfully disregard and .tail to dis¬ 
charge his duty to restrain and control 
the members of iris command and persons 
ur.der his control and supervision, by 
permitting them to commit the following 
cruel and inhuman acts, atrocities and 
other offenses against British PA's. 

Sp 1 e: during the month of July 1945, NG 
the mistreatment and abuse by '-'iyawa.ki, 
of one Sergeant Hotter, a British PH, by 
beating him with an iron bar over the 
body ana face, and by placing him in 
close solitary confinement for seven 
days with insufficient food. 

Sp 1 b; During the onth of July 1915, NO 
the mistreatment end abuse by ’’iyawrki, 
of Conductor T. J. Davies, a British P'/, 
by beating him with i n iron bar. 

Sp 1 c: During July or early August NG 

1945, the mistreatment and abuse by 
liyawaki, of one Corporal Binning, a 
British PV. r , by beating him about the 
face end body, ana by kicking him while 
he was lying on the O round, thereby causing 
him to be ill for several a ys, during 
which illness he was recuired to work 
as usual. 

Sp 1 d: On an occasion between 1 June NG 
1945 end 1 September 1945, the striking 
of Gurynpr Perry ’7il.lic.rn Goodhue, a Bri¬ 
tish P’Y, in the face by ’•iycwc.ki, then 
Sergeant-Major. 


i:g 


Guilty, 

except tile words "by per 
. atting," substituting 
therefore the words 
"thereby oemitting,", 
of the excepted words, 


Yes 


Guilty, of the 
words, Guilty. 


Not 
substituted 


Yos 


Guilty, 
except the words "and by 
placing him in close solitary 
confinement for seven mays 
with insufficient food", 
of the’excapted words. Not 
Guilty* 


C 


Yes 


Yes 


Yes 


NG 


3p 1 e: On r n occasion between 1 June 
1945 and 1 September 1'945, th- abuse of 
British Pi's by fr iya.waki, by forcing 
them to march up and down c railway line 
for approximately one hour when they had 
been returned to the camp from work be¬ 
cause of being ill. 
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Sp 1 f: During July 1945r the striking NG 
of Corporal Sullins, a British P¥, in 
the face several tines by diyawaki, for 
refusing to emit certain British PIP s 
to go to work while ill. 

Sp 1 g: During 'July 1945, the brutal NG 
mistreatment and torture of Private 
Adamson, a British Pi', by Uiyawaki, by 
beating said ?¥ with a s.ovel; by throw¬ 
ing him about by me t ns of Jiu-jitsu; and 
by kicking him, as a result of which 
treatment his left elbow was seriously 
injured, and then further cruelly mistreat¬ 
ing 1 said prisoner by twisting his injured 
arm until he fainted, and then requiring 
him to work as usual. 

Sp 1 h: On an occasion between 1 June MG 
1945 and 1 September 1945, the torture, 
abuse, and mistreatment by ’ ayawaki, of 
■Warrant Officer Herbert Ebsworth, a Bri¬ 
tish Pv, by poking at said P T:, s eyes with 
Ills fingers, by beating his head against 
the wall, by punching him severely in the 
nose and chin, thereby causing him to 
fall to the ground, and by then punching him 
in the mouth. 

Sp 1 i: The mistreatment and abuse be- NG 
t7;ecn 1 June 1945 and 1 September 1945 
by Piyawaki, of Cormoral Roland James 
Hoffman, a British P\ r , by striking him 
on numerous occasions. 

Sp 1 j: On an occasion between 1 June MG 
1945 and 1 September 1945, the abuse and 
mistreatment by ''iyawaki of Corporal 
Roland Hoffman, a Eritish and of an 
unidentified Eritish Pby forcing them 
to stand at attention for ono and one-half 
hours, by striking, thorn several times with 
a bolt, and by forcing them to go without 
one meal. 

So 1 k: On an occasion between 1 June NG 
1945 and 1 September 1945, the abuse 
and mistreatment by iyawaki of a British 
r? known as "Paddy", by beating him with a 
belt until ho could not stand up. 

So 1 1: Between 1 Juno 1945 and 1 Sept- KG 
ember 1945, the abuse and mistreatment 
by e Japanese Corporal known as " impey" 
of J'odicr.l Orderly Sullings, a British 
P#, by beating him with a bolt on numer¬ 
ous occasions. 

Sp 1 m: On numerous occasions between NG 
1 June 1945 and 1 September 1945, the 
abuse and mistreatment by certain unident- 
fied Japanese guards, of British P Os, by 
kicking and si agoing them. 

So In: On on occasion in July 1945,the NG 
collective .punishment by ' iyawaki of at 
least seventy-five British P’d’s, by forc¬ 
ing them to go without food for one day. 



G 


G 


n 


NG 


G 


NG 


NG 


NG 


Guilty, 

except the v/ords "one day" 
in lieu tnercof "ono i,;o-1". 

(R. 131) 


Yes 


Yes 


Yes 


Yes 
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Sp 1 o: The abuse and mjflK rea.tment, on 
an occasion between 1 June 1945 and 1 
September 1945 other than that referred 
to in specification lh by MLyawski of 
-arrant Officer Herbert Ebsworth, a Bri¬ 
tish P!7, by punching him with his fists - 
and by poking him about the body with his 
sword hilt. 



KG 


p: Tho abuse and mistreatment in 
July 1945, by 'uyawr.ki of Samuel Gough, 
a British P’7, by beating him severely 
with a heavy wooden block. 

Sp 2: During the period 1 June 1945 to 
1 September 1945, accused did willfully 
and unlawfully neglect and fail to dis¬ 
charge his duty to provide adequate med¬ 
ical attention in the form of qualified 
doctors and medical suoolies, for British 
FMs. 


KG 


NG 


hW 


Yes 


NG 


Sp 3! That during the period. 1 June 1945 NG 
to 1 September 1945, accused did willfully 
and unlawfully fail to provide adequate 
food for British P' ,7 *s, as a result of 
which they suffered from bori-beri and 
malnutrition. 


NG 


Sp 4: During the period 1 June 1945 to NG NG 

1 September 1945, accused uid willfully 
and unlawfully disregard ~nd fail to dis¬ 
charge ’.is duty to provide proper housing 
and sanitary conditions for British P'f's, 
forcing them to live in over crowded'and 
verminous huts with inadequate bathing 
and latrine facilities. 

Sp 5: During the period 1 June 1945 to NG NG 

1 September 1945, the accused, did will¬ 
fully and unlawfully require British P'7's 
to work under cruel mu inhuman conditions 
for long periods of time ,’ithout proper 
safety devices for their protection from 
the hazards of their work, and without 
adequate clothing. 

Sp 6: During the period 1 June 1945 to NG NG 

1 September 1945, accused did willfully 
and unlawfully withhold from British P’Y's 
medical supplies provided by the Red 
Gross for the treatment of tho said pri¬ 
soners . 

Sp 7: During, the month of July 1945, NG NG (R. 131) 

accused did unlawfully subject approx¬ 
imately one hundred ana fifty British P’ r, s 
to collective punishment by forcing.them 
to go""without their evening meal becr.use ( 
of the offense of one of their number. 

Sentence Imposed: Confinement at hard labor for two (2) years. 
Maximum. legal Punishment: Death. 


3. Summary of the Evidence : 
a. For the Prosecution: 
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* 

As to Specification 1, Charge I : 

As to Specification 2, Charge I: 
, * 

As to Specification 3. Charge I ; 

As to Specification 4. Charge I: 


* 

Not Guilty. 

Not Guilty. 

Not Guilty. (R. 131 ) 
Not Guilty. 



As to the Additional Specification 11 5" Charge I : Not Guilty. (The 
Commission, Defense and Prosecution numbered the Additional Specification as 
number 5 of Charge I) (R. 12). 


As to Specification 1 Charge II : The accused was identified as 
having been the camp commander of. the prisoner of war camp known as Third Branch 
Camp, Hibi (Trmono) Hiroshima, Honshu, Japan, during the time of 1 June 19A5 to 
1 September 1945* Sergeant j ajor, Yoshilcatsu Hyawaki, was then serving at the 
damp under the command of the accused, and was assigned as second in command (R. 
65, Ex. 13<£T During this period the -accused received complaints from the pri¬ 
soners of war concerning mistreatment, beatings and abuses then being adminis¬ 
tered upon them by Sergeant Major Miyawaki, The accused observed several of 
the beatings (Ex. 21), but he failed to correct them, and neglected to stop the 
mistreatments and abuse. He failed to take any action whatever to correct or 
prohibit future punishments (R. 160) upon the prisoners of war by his Sergeant 
Major who was accused's assistant and second in command (Ex. 13 41 R 21 f>L) 

and (R. 160, Ex. 1, 4, 16, 18, 20 to 42 incl.). ’ ’ 


lW.. Specifier cion 1 a : A risoner of war named Sergeant Ho Iter 
a British soldier, confined to the prisoner of ivar camp during the month of 
July 1945, was caught with some vegetables on his person when he returned from 
a work detail. Sergeant Miyawaki struck him with an iron stake over the body 
and face, knocking him unconscious (Ex. 22), and then kicked : 1 m. The prisoner 
was locked up, and was again given a beating by another soldier under accused's 
command. Accused called the prisoner before him and gave him an additional six 
or seven days confinement for possession of the vegetables (Ex. 1. 4 6 7 3 

to 16 , 18, 20 to 42). >>> t, 


As to Specification 1 b : During the month of July 1945, the Ser¬ 
geant Major under accused's command, beat and struck T. J. Davies, a. prisoner 
of war whc ; requested the Sergeant to stop beating prisoner Holter with an iron 
stake. Davies was struck by the Sergeant (Ex. 36 ). Davies reported the beatings 
to the accused who made no effort to correct the same then or during the time he 
was in command (Ex. 1 , 8 , 11 , 12 , 1 ?) 20, 21, 31 , 35 ). 


As to Specification 1 c : Prisoner of war Binning failed to cut 
his hair close enough to his head after the Sergeant Major had ordered all pri¬ 
soners to cut their hair, ’ 1 yawaki beat and struck the prisoner with a wooden 
(Ex. 23), striking him on the face and body, then licked him after he was 
knocked to the ground (Ex. 3, 4, 5, 7, 13, 18, 19, 23, 24, 36). 


As to Specification 1 d : Tile the accused was in command of Pri¬ 
soner of hr Camp Tamono, between 1 July 1945 and 1 September 1945, Sergeant 

Miyawaki struck and'hit a prisoner of war named Goodhue, and made him stand 
at attention for failing to salute (Ex. 17, 36). 

As to Specificatioh 1 e : Not Guilty. 

As to Specification 1 f ; Not Guilty. 

As to Specification 1 g i During the month of July, 1945, Sergeant 
Miyawaki took a shovel and severely beat prisoner of war Adamson. He then 
threw.Adamson around by ju-jitsu and, licked him until he was practically un¬ 
conscious, then sent him back to camp. The next morning the sergeant jerked 
Adamson's arm, which, was badly injured. The prisoner fainted, but later was 
ordered to work (Ex. 10, 11, 35, 41). 

As_ to Specification 1 h : Between 1 June 1945 and 1 September 1945,' 
Sergeant Miyawaki stood prisoner of war Ebbsworth up against a post. He hit him 
in the face and knocked his head against the post about six times. The prisoner 
nearly fainted. The Sergeant then hit the prisoner vath his fist, and poked 
at his eyes with his fingers (Ex. 4, 13, 2l). 

I I 

' - $ 
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As to Specification 1 ,i ; Between 1 June 1945 end 1 September 1945,} 
Roland Hoffman, a prisoner of war after returning from a work detail, was forced 
to stand at attention along with an unidentified British prisoner of war for a 
period of one and a half hours. The prisoners were then struck with a belt and 
made to go without a meal by Sergeant Miyawaki (Ex. 21). 

As to Specification 1 k : Not Guilty. 

As to Specification 1 L : Not Guilty. 

As to Specification 1 m ; Not Guilty. 


As to Specification 1 n : During the month of July 1945, while the 

prisoners were on a. work detail, a few of the prisoners stole some food from a 

canteen. For this offense. Sergeant Miyawaki forced about 75 British prisoners 

to go without their evening meal (Ex. 13 , 17 , 19 ). 


As to Specification 1 o : Not Guilty. 


As to Specification 1 p r One prisoner of war named Samuel Gough, 
was severely beaten with a. hoe.vy wooden club by the Sergeant Major then serving 
under the accused's command, and assigned as assistant to the accused (Ex. 11 . 
41, R. 160 ). 


Not Guilty. 

Mot Guilty. 

Not Guilty. 

Mot Guilty, 

Not Guilty. 

Not Guilty (R. 131) 


Nakanishi a former Japanese Army lieutenant testified that the ac¬ 
cused asked him, to report to the Main Camp the request of the accused to have 
Miyawaki transferred. Accused told the -witness that Miyawaki was not a suitable 
person to be assigned for duty with prisoners of war (R. 153). The witness 
stated that the accused was a. good person, and that in his opinion the accused 
would not abuse any one (R. 140). 

Hosotnni, a. former Japanese Amy captain (R. 170) who was in charge 
of POM affairs, was assigned to Zentsuji. He was acquainted with the accused who 
was a peaceful man and considered everything carefully before making a decision 
(R. 179). Sergeant Major Miyawaki was not a very good person, so ho assigned 
him to Camp Tomano. The accused had full control of running Camp Tomano (R. 

178, 179). Accused as C amp Commander, had no authority to punish Miyawaki, but 
did have authority to restrain his acts, even by physical force if the subordin¬ 
ate failed to carry out orders, and then to report him to higher command for 
punishment. (R, 130, 131) 

Hiromu Suite, a former captain in the Japanese Army, and a graduate 
of the Kyoto Medical University testified as a witness for the accused (R. 203). 
The witness^ visited camp Tomano twice; at that time several prisoners were suffer¬ 
ing from beri-beri. There were no prisoner of war doctors' confined at Tomano. 
Medicine and some medic, 1 service were furnished by the civilian company (R. 

205). The witness had never hoard of any Japanese personnel mistreating prison¬ 
ers of -war. He only know Sorgo: nt Miyawaki by seeing his free (R. 208). 

Former Colonel Knabu testified that a camp co,mender hau authority 
tq punish a noncommissioned officer, that if ho did r.ot restrain his subordinate 
from breaking c.-mp rules or regulations the camp commander would bo jointly 
guilty for the breaking of the rules and regulations of the camp (R. 257). In¬ 
structions wore issued to camp commanders to observe the rules Laid down in the. 


As to Specification 2. Charge II : 
As to Specification 3. Charge II : 
As to Specification 4, Charge II : 
As to Specification 5. Charge II : 
As to Specification 6 , Charge II : 
As to Specification 7. Charge II : 
b. For the Defense: 
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Geneva Convention regarding handling of prisoners (R. 259, 260). These rules 
were published, and posted in the camps (R. 267). 

Gore Hakita (R. 269) testified that he was the labor chief for the 
Smelter Company. He received no complaints that prisoners of, war were being 
mistreated at the company works. Had there been any complaints made, the heads 
of the various sections tvould have reported to him, and he would have reported 
to the accused (R. 327, 328).- ' 

Noritoshi Araki a civilian, testified he was at the time the medical 
officer, for the company where the prisoners of war wore working. He visited 
them and found no serious illness. He received no complaints concerning their 
mistreatment or lack of medical care. The. accused was a good man and had an in¬ 
terest in the fair treatment of the prisoners (R. 335). 

Keichi Ikeda testified that he was probationary medical officer at 
Zentsuji P. 0. 71 . Camp from April 13, 1945, ana was later assigned to P. 0. W. 
Camp Tomano on 23 August 1945. The health condition of the prisoners of war 
was on an average, some were sick and there was some skin disease, caused by the 
summer heat (R. 371, 372). He never learned of any prisoner being mistreated at 
the Tomano camp (R. 373). 

Yoshiki Mr.’dLta, testified that he was a sergeant under the command 
of the accused. On one occasion the prisoners on the night shift were deprived 
of one meal, because one of the prisoners had stolen some rice from the kitchen. 
This punishment was given by Sergeant MyawaScL (R. 420). The witness stated 
that he, at no time, heard of any'complaints made by the prisoners to the accused 
{R. 426). He heard that Sergeant Miyawaki struck a prisoner once for stealing 
rice, but did not remember the name (R. 431, 441). The witness knew of no other 
mistreatment (R. 452). 

Eichi Obita testified that he saw Sergeant Mi'yawaki strike a pri¬ 
soner five or six. times with a stick (R. 459, 474). He received a complaint 
from POVi Davies about shoes and food to the effect that the POVf working at the 
factory did not have shoes and sufficient food. He did not report this complaint 
£0 accused (R« 473 , 474). The witness stated Sergeant Myawaid was a soldier who 
believed in being a soldier and using his rank. 


Kiyoshi Nishiyc.ma testified that he was a medical orderly at Camp 
Tomano. Sergeant iyawa.id, on the 8th of each month, called the Camp Staff for 

a meeting and instructed them that POW were to be treated fairly and not struck 

(R. 484). Miyawaki sta.tca to those present that accused wa.s pro-English and pro- 
American. The witness testified that ho'saw Sergeant iiiynwaki slap prisoners of 
war for violations committed, but they did not require medical attention. There 
were n<? marks or bruises on ahem by reason of the slappings (R. 485, 502). 

Lt. Col. Rudisill, QMC ID, Legal Section, GHQ, stated that defense 
Exhibit HH, was a copy of a. report of investigation made by Lt. Getty and Lt. 
Sullivan (R. 516, 518). 

Tomas Kendo, who was the Camp Commandant at Zentsuji P.O.W. Camp, 
testified that he assigned the accused to Camp Tomano as camp commander, and also 

assigned Sergeant Miyawald. to Camp Tomano, (R. 225). At no time did ho receive 

any reports that the accused or the Sergeant Major, were mistreating prisoners 
of war, but after his confinement at Sugamo Prison he then learned for the first 
time that Sergeant i.'ivav/aki had mistreated prisoners (R. 527). 

The accused, RLdomaro Nakajima, having been properly advised and 
warned of his rights as a witness, elected to be sworn and to testify in his.ovm 
behalf (R, 552, 553). The accused stated that lie at no time struck a P.O.W., and 
did not encourage or authorize any of his sub rdinates to strike prisoners of 
war (R. 558). When ho assumed command of Camp Tomano, he was'instructed that 
orisoners should be treated according to the rules and regulations prescribed 
by the 1 Main Camp Commander, that he was to be fair in treatment towards the 
prisoners and there should be n individual punishment. Those same instruc-' 
tions were given by him tc his subordinates at the camp (R. 559, 560). Accused 
stated that he gave prisoner Holton seven days confinement in the guardhouse for 
stealing. • At the time he saw no bruises or marks on him. Ho no advised or 
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complained that :iyavia’swlmad struck or abused Holten or gjvies (R. 562, 563) . 
Accused testified that he at no time observed or, did he hear or receive any 
complaints as to Sergeant Major -iyawahi striking any P.O.T?. while at Gamp 
Tomano. Accused denied the offenses listed in sub-specifications 1 b to 1 p 
inclusive (R. 564). 

4. Errors and Irregularities ; 

a. There are no errors or irregularities which injuriously affect 
any substantial rights of the accused. The trial was held "without-partiality, 
and adequate opportunity was given the accused to present any matters in his 
defense that he might desire. Accused was ably represented by counselj the 
accused fully cooperated in his defense v 

b. There has been' no question raised in the record that was - not decided 
by the Commission upon the hearing of the evidence presented. Two-thirds of the 
members of the Commission present at the time -the findings were arrived at and 
the sentence imposed, concurred in the result. 

c. The various objections made during the trial were ruled upon by 
the Law '“ember of the Commission. Such rulings can not be said to be prejudi¬ 
cial to the rights ox the accused. The various motions made during, the trial 
were ruled upon by the Law Member of the Commission. Such rulings cannot be 
said to be prejudicial to the rights of the accused.. There is sufficient legal 
evidence in the record of trial, which in itself supports 'the findings_and ' 
sentence of the Commission, in view of the compelling evidence of guilt properly 
in evidence, which is of such quantity and quality as practically to compel in 
the minds of conscientious and reasonable men the findings of guilty. The errors 
or irregularities appearing in the record of trial are not deemed prejudicial to 
the accused.. Under the evidence in the record there appears to be no mitigating 
circumstance and no justification for the' crimes committed by the accused. 

5» Opinion : 

a. The record is legally sufficient to sustain the findings of the 
Commission and the sentence imposed (R. 655). 

b. Charge II and Specification I, and the sub-specifications there¬ 
under, of which accused was found guilty, allege violations of the Laws and 
Customs of ‘. r ar committed on the dates alleged, by the accused, who was 'an enemy 
national, against members of the British Armed Forces, at a time when a state 

of war existed between the United States and its Allies, and Japan, Accordingly, 
the Commission, which was appointed to hear the case, had jurisdiction of the 
accused and. the subject matter under SCAP Regulations, AG 000,5 (5 Dee 47)LS, 
subject: "Regulations..Governing the Trials of Accused Mar Criminals" and amend¬ 
ments thereto, as established by the Supreme Commander for the Allied Powers. 

The Commission "was constituted by proper authority and had jurisdiction of both 
the accused and the offense. 

C. Although Japan did not formally adhere to the Prisoners of'Tar 
Convention, nevertheless it did, through the Swiss Government, agree to apply 
the provisions thereof to prisoners of war under its control, and also so far 
as practicable, tc interned civilians (TM 27-251). Unaer the exigencies of war, 
however, a nation may properly be considered bound by the acts of those with ap¬ 
parent authority to act in its name. Especially is this true where regularly 
established neutral channels'of communications are employed, and unquestionably 
so when the government concerned has never itself denied the authenticity of the 
communication whereby its adherence to those particular treaties was anno.unced 
to the other belligerents, (Briggs., The Law of Rations: Cases: Documents, and 
Botes, pp 4-6-411). ~ j 

d. The. Camp Co;xnandor has a duty to protect the prisoners of war rnd, 
by the use of diligence he must determine that they are not being mistreated. \ 
If he should know, and by negligence does not know, he has committed an offense. 
From the abundance of evidence herein presented by the prosecution and from 
the accused's own admission that he was acquainted with the reputation jf Cer- 
geant Miyawaki, there should have been sufficient information to have put the 
accused on guard whereby he would have been aroused to a closer inspection and / 
^investigation as to his subordinate's conduct toward the prisoners of war. The / 
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accused, according to the evidence, should have realized, or could have reason¬ 
ably known that such acts as alleged, for which he was convicted, were perpetrated \ 
during the tine he was Camp Commander. Accused did nothing to prevent the atro-r 
cities, or to prohibit future occurrences, nor did he reprimand the persons under 
his command 'who committed the acts. The accused had certain responsibilities, 
and if he failed through his negligence or otherwise to meet the situation, or 
to adjust and reprimand the offender, or to do all that was possible to prevent , 
the continuance, of these occurrences, then he failed in the discharge of his 
duties imposed upon him as' Camp Commander. The evidence discloses that Sergeant. 
J-'dyawaki perpetrated nine separate and distinct acts of violence against prison¬ 
ers of war. By the most simple reasoning it appears from the evidence that the 
accused could have known what was taking place within the camp and directly 
under his command (Yemashita 66 S. Ct. 340, 348, 349). 


/ 


/ 


e. The evidence in the record further discloses that the accused often 
observed the beatings administered by Miyawaki. During the period of time allegec 
in the sub-specifications the accused received complaints from the prisoners of 
war concerning other mistreatments, beatings and abuses being administored by 
I/'iyawakL. Accused failed to correct them, and neglected to stop then. He took 
no action whatever to correct or prohibit future punishments (Ex. 13, 43; R. 23, 
64, 160) and (Ex. 1, 4, 16, 18 and 20 to 42 incl.). 


f. There was a complete failure of proof on the part of the prosecution 
to support the specifications of Charge I, together with those specifications 
of Charge II of which the C urt found accused not guilty. The Commission was 
justified in its findings f not guilty, as t> those specifications and it was 
supported, by the statements of the prosecution that it was not fully prepared 
to try the case, and did not know as much about it as it should Jav-w (R. 18, 25). 


g. There is sufficient evidence in the record of trial, including 

the affidavits properly received in evidence by the C.omission, which conclusively 
supports the findings of guilty, and establishes the guilt of the accused herein 
for the offenses alleged. 

h. The Commission, as a trier of the facts, was in a position tv judge 
the sufficiency of the evidence before it as t ’whether accused failed to dis¬ 
charge his duties as Camp Commander;.and its findings, based upon the testimony 
of the witnesses present in court, together with the affidavits of oris-, ners of 
war who were at the time confined and personally knew the existing conditions, 
should not be disturbed or. review, 

6 . Recommendati-ns: 

- ^ 

a. The Charge and Specifications against the accused of which he .was 
found guilty herein allege violations of the Laws of Aar, and were fully supporter 
by the evidence. The trial was fair and just. The sentence of the Commission 

is considered adequate for the crimes for which he was convicted. 

b. The record -of trial contains a letter fro:, the Chief of the .nr 
Crimes Defense Divisi n dated 24 September 1947 stating that no tiun asking 
for disapproval or modification of the findings or sentence would be filed on 
behalf of the accused. The letter requested consideration .i the time accused 
has been confined waiting trial, and that credit be given the accused on his 
sentence. 

c. There wore no letters for clemency filed, or any recommendations 
for clemency from the Commission. 

d. . It. is recommended that the sentence be approved. In compliance 

with the established policy, owing to the length of time the accused has spent v - 
in confinement prior to date of sentence, it is rec amended that cloven (ll) 
months of the confinement be remitted. Sugar.. 1 Prison, Tokyo, Honshu, Japan, is 
the appropriate place of confinement. 


7. Action: 


Attached hereto are forms of acti-n designed to carry into effect the 
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above recommendations,, should they meat vdth your approval. 


GEORGS R. TAYLOR 
Reviewer 

Judge Advocate Section 


I concur. Compelling proof of allegations in nine specifications charging res¬ 
ponsibility for war crimes such as those established in this case demands a 
sentence greatly in excess of two years. Nevertheless, pre-trial confinement 
is in no way to be considered as confinement served in expiation for offenses 
of which an accused is later convicted. Therefore a reviewing authority should 
consider such restraint entirely separately from that adjudged by a commission. 
The blackest rogue is entitled to an early trial under the enlightened rules of 
civilized nations. When trials are postponed, as this one tvas, because of the 
great number of those awaiting justice, fair allowances should be made for 
undue pre-trial confinement regardless of the inadequacy of a sentence. This is 
all the more true since commissions are instructed that pre-trial confinement 
is not to be considered in adjudging sentences. 


ALLAN R. BROWNE 
Lt Colonel JAGD 
Army Judge Advocate 
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